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United States of America, 

Plaintiff, 

V. 

1 . Marc Turi; and 

2. Turi Defense Group, 

Defendants 



SEALED 



Cause No. 14-cr-00191-DGC 

* SEALED* 



REPLY IN SUPPORT OF INITIAL 
MOTION TO COMPEL 
DISCOVERY 



[FILED UNDER SEAL] 



INTRODUCTION 

In its efforts to indict Marc Turi and his company, the Government had all the time 
it needed, all the agents it wanted, all the resources it wanted, all the witnesses it wanted, 
all the documents it wanted, and all the search warrants it asked for. Mr. Turi had no 
ability to limit the Government's "epic fishing expedition" through his life that has 
deprived him of his business and his reputation and now threatens his liberty. 

The Government built its case. Now Defendants are entitled to build their defense. 
But the Government won't let them. Instead, as the Government has made clear 
throughout the still-young life of this case, the Government seems intent on being allowed 
to select not only the facts, documents, and information necessary to indict Defendants, 
but also the facts, documents, and information available to defend them. This has to stop. 
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The Motion to Compel sets forth nine categories of documents, each of which is 
vital to the defense. The Motion to Compel, and the Discovery Letter before it, provided 
more-than-required detail about why the information sought is more-than-relevant. Much 
of the discovery requested is potentially dispositive of Defendants' innocence. As 
described in the Motion to Compel, and as further explained below, the discovery 
requested must be produced. 

ARGUMENT 

I. The Requested Discovery Is Relevant to Not Just One, But Multiple Valid 
Defenses. 

The Government's Response begins with a false premise and gets worse from 
there. The Government seemingly builds its opposition on the notion that Defendants 
have conceded that they committed the requisite acts for these crimes and that the only 
fight left to have is whether they were given direct authorization from a duly empowered 
government official. Wrong. First, Defendants have not conceded that they committed 
the requisite actus reus} As is their constitutional right, Defendants are pursuing all 
possible defenses, including public authority. But Defendants need not concede 
everything else to pursue that defense. In fact. Rule 12.3 explicitly recognizes this fact by 
providing that the withdrawal of a notice given pursuant to that rule is inadmissible 
against a defendant. Fed. R. Crim. P. 12.3(e). Defendants are not barred in any way, for 
example, from (1) arguing that they did not commit the requisite acts here and 
(2) nonetheless arguing in the ahernative that if they did do so, it was with public 
authority. 

Moreover, even if Defendants had conceded actus reus. Defendants are not limited 

to a defense of actual public authority. As discussed in the Motion and again below, 

perceived public authority is a legitimate defense and the documents requested would 

support such a defense. 

' Likewise, Defendants have not conceded that the weapons in question were 
inevitably destined for Libya and that Qatar and/or the UAE would merely serve as "a 
transshipment point." See Response at 5. 
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A. The Requested Discovery is Relevant to Defendants' Actual Public 
Authority Defense. 

Contrary to the Government's suggestions, the requested discovery is relevant to a 
defense that Defendants were actually authorized by government agents to broker the 
transactions in question. And contrary to the Government's position, evidence need not 
bear directly on the Government's version of events to be relevant. See United States v. 
Muniz-Jaquez, 111 F.3d 1180, 1183-84 (9th Cir. 2013) (noting that Rule 16 requires 
production of discovery relevant to the development of an affirmative defense). 

The Government seems to think that anything short of evidence of direct 
instructions from a government official to the Defendants is irrelevant . But that is not 
only wrong, it shows remarkable naivete regarding how the CIA does its business. As 
noted in the Motion, the defense could provide experts to testify on various topics. One 
such topic of testimony would be that one would never expect to find a document 
providing direct authorization from the CIA in a scenario like this one. That's simply not 
how it's done. But even assuming no direct proof exists here, that does not render the 
requested discovery irrelevant. 

As every jury is instructed, proof can be either direct or circumstantial. Evidence 
need not be direct to be relevant. Ultimately, the test is whether it has "any tendency to 
make a fact more or less probable." Fed. R. Evid. 401. The Government concedes that 
Rule 40rs minimal standard is applicable here. See Response at 6. The requested 
discovery meets that test. 

Each of the requested categories of discovery, even if not direct evidence of what 
happened in this transaction, makes Defendants' claim of actual public authority more 
believable. The evidence requested in Request 1, for example, would prove that 

^ The Govemment properly notes in its Response that Defendants currently 
have no intent or need to file a CIPA Section 5 notice of mtent to proffer or use classified 
information. The Government's positions, however, may necessitate the calling of the 
witnesses mentioned here, particularly if the discovery requests are not granted. Those 
witnesses may testify regarding classified or classifiable information and, thus, a Secfion 5 
notice may be required. This issue may be worth discussing at the October 17 hearing. 
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Defendants had previously acted with public authority directly from the CIA on 
international arms deals in Afghanistan and other locations. As courts have recognized, 
evidence of past similar dealings, even if of questionable persuasiveness, meets the low 
standards of relevance and materiality. See, e.g., United States v. Doe, 705 F.3d 1134, 
1 150 (9th Cir. 2013); United States v. Juan, 776 F.2d 256, 258 (1 1th Cir. 1985). 

The categories of documents relating to United States involvement in Libya and 
other similar transactions likewise meet the low standards applicable here. If evidence 
exists that the United States did in fact help assist in the arming of the Libyan rebels, 
particularly if through the use of a transaction bearing similarity to the one in question 
here, that would undoubtedly bolster the likelihood that Defendants were asked to broker 
such a transaction. Moreover, Defendants can be sure from their past experience (and 
discussions defense counsel has had with experts in the field) that the transaction at issue 
here was done in a manner typical of covert U.S. -supported transactions. The defense is 
entitled to evidence in the Government's possession which would help prove that fact, 
another fact that would bolster Defendants' claim of public authority. 

B. The Requested Discovery is Relevant to Defendants' Perceived Public 
Authority Defense, Which is Recognized by the Ninth Circuit. 

Even if the Court were to determine that certain of the requested categories of 
discovery are not relevant to a defense of actual public authority, they are nonetheless 
relevant and material to a defense of perceived public authority. 

The Government argues that apparent public authority is not a defense, citing a 
litany of out-of-circuit case law. Response at 10-11. They quickly brush over, however, 
the Ninth Circuit case law directly on point. See United States v. Mason, 902 F.2d 1434, 
1440-41 (9th Cir. 1990). Mason makes clear that even a mistaken belief of public 
authority requires acquittal if reasonable. Id. ("We have held that if a jury found that a 
defendant committed the acts in violation of criminal statutes while acting as an agent for 
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the law enforcement authority, or even if held a mistaken, but reasonable, belief that he 
was so acting, then the jury would have to exonerate him.")- 

Thus, contrary to the Government's suggestion that the Ninth Circuit "has not yet 
directly ruled" on this issue, it absolutely has actual public authority is not required; it is 
a valid defense to argue that the defendant had a reasonable belief that he was "acting as 
an agent for the law enforcement authority." Id. 

With that background in mind, the requested discovery is incredibly relevant for all 
the reasons identified in the Motion. Again, that discovery need not be expected to 
provide direct evidence of public authority. Rather, any evidence that might tend to prove 
the reasonableness of Defendants' belief of public authority must be produced. Evidence 
of Defendants' past dealings with the CIA could not possibly be more relevant to their 
state of mind on this issue.^ Moreover, evidence relating to the fact and manner of U.S. 
involvement in the arming of the Libyan rebels and other similar groups would show 
directly how reasonable Defendants' belief of public authority was here. Certainly 
evidence must be relevant if it shows that the actions Defendants took here are entirely 
consistent with a U.S. -supported transaction. 



C. The Requested Discovery is Relevant to a Third Potential Defense, That 
Defendants' Never Acted "Willfully," As Required To Convict Under 
Either § 1001 or § 2778. 

Finally, even setting aside the issue of "apparent public authority," the evidence in 
question here would directly undercut an essential element of both crimes charged in the 
Indictment. Both § 1001 and § 2778 require that the defendant violate the law "willfully." 



^ Mason has since been abandoned for crimes that require that a defendant act 
"knowingly," but remains good law in cases like this one where the charged crimes 
require a different level of intent. See Doe, 705 F.3d at 1 146. 

The Govemment disputes that Defendants ever worked for the CIA. 
Response at 7. Defendants, however, in Request 1, have provided specific details of exact 
locations in which documents proving the relationship must exist. Moreover, the 
Govemment' s own discovery, already produced, contains e-mail communications 
between Defendants and individuals affiliated with the CIA. And, again. Defendants 
would be happy to provide testimony on this subject. Their ability to provide such 
testimony, however, does not lessen the Government's obligation to produce 
corroborating documents that Defendants know must exist . 
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Although the interpretation of that term was previously a topic of some disagreement 
relating to § 1001, the Department of Justice has recently altered its stance to make clear 
that a violation is only willful if the defendant intends to violate the law and knows his 
actions are unlawful. See Joel M. Athey, Vince Farhat, and Nicholas B. Melzer, DOJ 
Shifts Stance on False Statements Prosecutions, MONDAQ (June 2, 2014), available at 
http://www.mondaq.eom/unitedstates/x/3 17704/White+Collar+Crime+Fraud/DOJ+Shifts 
+Stance+on+False+Statements+Prosecutions . Likewise, § 2778 requires that the 
defendant intentionally violate the law because Congress "did not intend to criminally 
penalize innocent or negligent errors." United States v. Lizarraga-Lizarraga, 541 F.2d 
826, 828 (9th Cir. 1976) (interpreting 22 U.S.C. § 1934, the predecessor statute to 
§ 2778). 

Here, Defendants absolutely deny violating either law. But to the extent 
Defendants' actions approached the level of a violation, no violation was willful. The 
evidence requested would help demonstrate that Defendants were acting consistent with 
Government desires and Government directions, not with any intent to violate that same 
Government's criminal laws. Even accepting the out-of-circuit view that apparent 
authority is no defense (a view rejected by the Ninth Circuit), the requested discovery 
would nonetheless be relevant to Defendants' defense that they did not "willfully" violate 
either law here. 

II. The Discovery Requests Are Adequately Specific and Supported By a Good- 
Faith Belief of the Requested Discovery's Existence. 

A. Defendants' Requests Are Not Based Merely On "Assumptions," 

"Assertions," "Conclusory Arguments," "Unsupported Speculations," 
or "Sparse (if any) Facts." 

"A defendant must make a threshold showing of materiality, which requires a 
presentation of 'facts which would tend to show that the Government is in possession of 
information helpful to the defense.'" United States v. Santiago, 46 F.3d 885, 894 (9th Cir. 
1995) (quoting United States v. Mandel, 914 F.2d 1215, 1219 (9th Cir. 1990)). Although 
the defense may not rely solely on "conclusory allegations," Santiago, 46 F.3d at 895, it 
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also "needn't spell out [its] theory of the case in order to obtain discovery." United States 
V. Hemandez-Meza, 720 F.3d 760, 768 (9th Cir. 2013). Statements indicating the 
existence of the evidence in question may satisfy the low threshold. See Santiago, 46 F.3d 
at 894-95. 

The Government argues that Defendants have not met the low threshold here, 
pointing to cases like United States v. Matta-Ballesteros, in which "there was no evidence 
of a connection between the defendants' activities and the government." 71 F.3d 754, 770 
(9th Cir. 1995). Such is not the case here. The Government likewise points to United 
States V. Little, in which "Appellants' discovery request failed to present any facts which 
would tend to show that the government was in possession of information that would be 
material to the defense." 753 F.2d 1420, 1445 (9th Cir. 1984). Here, by contrast, the 
Requests point the Government to exact locations where Defendants know certain 
documents must exist and to public statements and reports indicating the existence of 
other documents. This is not a case like Little in which the Defendant merely made "bald 
assertions of suspected CIA involvement." Id. If necessary. Defendants here can produce 
witnesses from the intelligence community who can testify regarding the CIA 
involvement here. 

Specifically, the Government argues that Defendants' claim of prior work with the 
CIA is based on "assumptions or speculations." Response at 7. It is not. It is based on 
their own personal knowledge. It is further supported by emails in the discovery 
produced by the Government between Defendants and individuals affiliated with the 
CIA. It could further be corroborated by testimony from those individuals and others. 
But that is not at all necessary to make the minimal threshold showing of materiality; that 
showing has already been made here. Request 1, which relates to these documents, is 
extraordinarily specific as to the location and existence of the relevant documents. 

The Government further argues that Requests 1-7 are based on "sparse (if any) 
facts, conclusory statements or unsupported speculations." Response at 9. Far from it. 
This is not a case in which a defendant "merely speculated that disclosure would be 
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beneficial to his defense." Response at 9 (citing United States v. Marshall, 532 F.2d 
1279, 1282 (9th Cir. 1976)). The requests here bear directly on Defendants' defense and 
are supported by a far-more-than- good- faith basis to believe the documents in question 
exist. As seen in the citations provided in the Requests, the basis for those Requests 
comes from the most highly regarded news sources we have in this country as well as 
Senator John McCain himself The nature of the evidence sought here is that its existence 
is meant to be incredibly hard to prove. Under such circumstances, Defendants can only 
do so much to demonstrate its existence. If the word of a senior member of the Senate 
Armed Services Committee is not sufficient on this issue, what is? 

And again. Defendants need not rest solely on the materials provided to this point 
if the Court remains unsure about the existence of the documents requested. Although the 
materials provided are more than sufficient. Defendants would be happy to proffer 
testimony on these subjects from senior members of the intelligence community if 
necessary. 

B. The Requests Are Appropriately Tailored. 

The Government objects to the breadth of the Requests. But it does not dispute 
that "Rule 16 of the Federal Rules of Criminal Procedure grants defendants a broad right 
to discovery . . . ." Doe, 705 F.3d at 1150. Undoubtedly, the Requests are in some 
respects broad. But they are not overbroad. The requests here "are not overbroad at all, 
but rather well tailored, explaining the specific information [Defendants are] requesting 
and the types of documents that would likely contain the information he sought." Id. As 
in Doe, any further level of specificity here is simply not possible and could not be 
realistically expected given the nature of the information sought. Moreover, to the extent 
the information sought spans multiple government agencies and departments, that is only 
due to the unique nature of this case. 

The cases cited by the Government only further illustrate the appropriateness of the 
Requests here. In United States v. Cadet, for example, the defendant requested "all 
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'relevant' evidence" and made only "a conclusory argument as to their materiality." 727 
F.2d 1453, 1468 (9th Cir. 1984). That is a far cry from what has taken place here. 

Undoubtedly, Defendants have not listed in this Reply or the Motion every precise 
detail of their defense. The Government seems to think such detail is required, arguing 
that Defendants' Rule 12.3 notice lists only individuals and entities, not specific pieces of 
evidence, supporting the public authority defense. First, that is all that is required by Rule 
12.3. See Fed. R. Crim. P. 12.3(a)(2). Second, "[a] defendant needn't spell out his theory 
of the case in order to obtain discovery. Nor is the government entitled to know in 
advance specifically what the defense is going to be." Hernandez- Meza, 720 F.3d at 768. 
All that is required at this stage is a minimal, threshold showing of materiality. See 
Santiago, 46 F.3d at 894. Finally, and most importantly, the Government ignores that it is 
the entity in possession of the evidence relevant to this defense. It is precisely for such 
situations that Rule 16(a)(l)(E)(i) exists. 

Finally, the Government points to United States v. Rewald, in which certain 
evidence of connections between the defendant and the CIA was either excluded or not 
required to be produced. 889 F.2d 836 (9th Cir. 1989). But there, evidence of the 
connection between Rewald and the CIA was introduced. Id. at 853-54. Thus, even 
reading Rewald broadly, Request 1 should be granted here. Moreover, the Rewald court 
only excluded other evidence because it related to activities unrelated to Rewald' s 
purported defense. Id. By contrast, the evidence in the other Requests here would go 
directly to the plausibility of Defendants' core defense, that they acted with real or 
perceived public authority in brokering this transaction. 

In arguing that the Requests are overbroad, the Government analogizes them to 
those of "a drug dealer who seeks comprehensive disclosure for all undercover drug 
operations in the United States for the purpose of showing that he believed his drug 
trafficking offenses were sanctioned by the government." Response at 16. The analogy 
entirely misses the mark. Rather, what we have here is akin to an individual charged with 
a drug crime who seeks (1) discovery demonstrating that he had previously worked with 
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the Government on undercover drug transactions, (2) discovery demonstrating that the 
Government was in fact trying to sell drugs in an undercover operation to the recipient in 
question in the transaction at issue, and (3) discovery demonstrating that the defendant's 
actions were entirely consistent with the manner and means typically used by the 
Government in similar undercover drug operations. These are exactly the types of 
discovery that courts have properly required the Government to produce. See, e.g., Doe, 
705 F.3d at 1150; United States v. Stever, 603 F.3d 747, 753 (9th Cir. 2010); Juan, 776 
F.2d at 258. This Court should do the same here. 

CONCLUSION 

The discovery requested is undoubtedly relevant to valid defenses that Defendants 
intend to pursue. For all the reasons stated above and in the Motion, this Court should 
compel production of that discovery. 

Dated: October 10, 2014. PERKINS COIE LLP 



Jean- Jacques Cabou 

JCabou@perkinscoie.com 

Alexander W. Samuels 

ASamuels@perkinscoie.com 
2901 N. Central Avenue, Suite 2000 
Phoenix, AZ 85012-2788 
Telephone: 602.351.8000 
Facsimile: 602.648.7000 

Attorneys for Defendants Marc Turi and 
Turi Defense Group 
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David A. Pimsner 

Kristen Brook 

U.S. Attorney's Office 
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Phoenix, Arizona 85004 

A. William Mackie 
Department of Justice 
National Security Division 
600 E Street, NW 
10th Floor - Bicentennial Bldg. 
Washington, DC 20530 




LEGAL123722099.1 



-11- 



NO. 14-CR-00191-DGC 



